
31 August 2009 
 
VIA E-MAIL 
 
European Commission 
B-1049 Burxelles/Brussel 
Belgium  
markt-g2-consultations@ec.europa.eu   
 
Ladies and Gentlemen, 
 
CME Group Inc. (“CME Group”) appreciates the opportunity to comment on the European Commission’s 
Staff Working Paper with respect to possible initiatives to enhance the resilience of OTC derivatives 
markets, and the “Questions to Stakeholders” contained therein. 
 
CME Group, Inc. operates four separate futures exchanges, including the Chicago Mercantile Exchange, 
Inc (“CME”), the Board of Trade of the City of Chicago, Inc. (“CBOT”), the New York Mercantile 
Exchange, Inc. (“NYMEX”) and the Commodity Exchange, Inc. (“COMEX”).  We also operate CME 
Clearing, a central counterparty that provides clearing and settlement services for exchange-traded 
contracts and over-the-counter (“OTC”) derivatives transactions that are not traded on an exchange.  Our 
principal regulator in the United States is the Commodity Futures Trading Commission (“CFTC”). 
In the United Kingdom, CME, CBOT and NYMEX are Recognised Overseas Investment Exchanges, and 
CME Clearing is a Recognised Overseas Clearing House, the recognitions having been granted by the 
Financial Services Authority (“FSA”).  CME Clearing Europe Ltd. has recently applied to the FSA to 
operate as a Recognised Clearing House.   
 
As we further explain below, CME Group’s perspective is that both exchange-traded and OTC derivatives 
markets are essential to the efficient functioning of global financial markets.  Together, these markets 
provide companies, investors, and indeed governments the ability to increase the certainty in their future 
cash flows by protecting against price risks in assets ranging from government securities to holdings of 
cash, equities, foreign exchange, credit, agricultural commodities and energy, thereby increasing their 
confidence and ability to act.  Our view is that efficiently functioning derivative markets are essential to 
effective management of risk across the world, and that it is entirely appropriate at this juncture, when the 
world economy appears to be recovering slowly from the massive financial-economic shocks of the recent 
past, to focus, as the European Commission and others are doing, on how to improve the efficiency and 
security of the OTC derivative market infrastructure. 
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In this letter, we confine our comments to those portions of the Staff Working Paper where we feel that we 
can provide clear, informed responses to the important questions raised.  
 
Moving  standardized OTC Derivatives to a cleared (CCP) structure 
 
CME Group is a strong proponent of the benefits of CCP clearing of OTC derivatives as an effective 
means of reducing systemic risk whilst at the same time collecting and providing timely information to 
prudential and supervisory regulators.  Its view derives from considerable experience of acting as a CCP 
in respect of exchange traded derivatives, and a more recent experience of acting in the same role in 
respect of OTC derivatives based on commodities.  With a CCP model, the risk of one participant’s 
default is, if the defaulter’s assets held by the CCP are insufficient to cover the costs of managing the 
failure, mutualized across all members of the clearing house, each of which will bear responsibility in 
proportion to its level of participation.  An independent and neutral CCP guarantor ensures that no market 
participant is uniquely exposed to the failure of another, and, provided that the risk management is 
entirely sound, the market has no reason to concern itself with the containment of failure or default by one 
or more participants..  We welcome what we see as a broader recognition of the risk-certainty of the CCP 
model, although of course would have preferred such recognition not to have been accelerated by   
financial and economic shocks of such relatively severity in historical perspective. 
 
From our experience, the real-time risk management, daily marking-to-market with settlement variation 
payments or the securing of losses, and adjustments to core initial margin requirements, which represent 
the core values of best practice CCP clearing, cannot protect against financial failure by market 
participants, but can effectively contain the consequences of any such failure and prevent any further, 
more systemic ripple effect.     
 
Whilst we are firmly of the view that expanded use of the CCP model will definitely enhance the collective 
risk certainty of a broader range of OTC derivatives markets, including CDS and interest rate swaps for 
example, CME Group does not support government-mandated clearing of all OTC derivatives.  Markets 
evolve over time and each must be considered on its own terms.  Optimal market structure depends on a 
market’s degree of development.  Markets must be allowed to develop their own standards and terms of 
trade.  Some will naturally gravitate towards standardized terms.  Others may not and will remain highly 
customized.  It is clear to us that the demand currently is for CCP clearing per se, because of heightened 
concerns about bilateral counterparty risk.   
 
We believe that the relatively small number of organizations that are willing to act as CCPs for OTC 
derivatives should operate in a fair and competitive market : the provision of a range of choice of CCPs 
should not be prevented  by national regulators mandating the exclusive use of particular services.  
Instead, the regulatory environment should allow multiple models, each with the highest standards of risk 



 
    

integrity, to offer a choice to serve the markets’ needs.  In that context, regulation should be appropriately 
flexible, incentive-based and risk-based to avoid damaging efficiency, competition and market innovation.   
 
Rather than any idea of the mandatory clearing of OTC derivatives, appropriate incentives in the form of 
reporting requirements and higher capital charges for uncleared OTC positions, and significantly lower 
relative capital charges for cleared OTC positions, should be adopted, and together with CCP clearing, 
would introduce the twin benefits of enhanced transparency and  much reduced systemic risk.  This 
approach should incentivize voluntary clearing of appropriate contracts, whilst providing competent 
authorities with information necessary to fulfill their regulatory objectives.   
 

(12) Do you agree that the eligibility of contracts should be left to CCPs?  Which governance 
arrangements might be necessary for this decision to be left to the CCPs' risk committees? 

 
We are clear that each CCP must, at its discretion and risk judgment, be left to decide which OTC 
derivatives it will accept for clearing.  Only the CCPs that interpose themselves contractually in the chain 
of OTC transactions can determine whether particular contracts present the type of risk- and default-
management profile necessary for the contracts to be susceptible to central clearing without imposing 
undue costs on market participants or undue risk on the clearing house and its members.   It is 
established best practice for CCPs to have a risk committee composed of a range of risk specialists 
drawn from users, and for the terms of reference of such committees to make clear that their focus lies in 
examining the risk certainty of arrangements and policies designed by risk specialists employed by the 
CCP.  If these committees are appropriately resourced, they are uniquely placed to assess whether it is 
possible to risk manage, within acceptable boundaries of certainty, previously uncleared OTC derivatives 
Final confirmation of a risk committee’s risk-based views will of course lie with the governing board of the 
CCP. 
 

(13) What additional benefits should the CCP provide to secure a broader use of its services? 
 
We believe that clearing membership of a CCP should be open to all OTC market participants, from both 
the buy side and the sell side, subject to objective and appropriate minimum standards, including those 
relating to capital.  This is from our perspective not quite a new ‘additional’ benefit, but the availability of 
choice to those characterized in OTC markets as sell side or clients is particularly appropriate as the CCP 
clearing model is embraced more widely, and in the current environment of heightened awareness of risk.  
We feel that the margin methodologies of extended CCP clearing should be transparent to market users 
and that methodologies that facilitate greater ease of transfer of positions in times of stress would benefit 
risk certainty. 
 



 
    

(14) Is the zero-risk weighting a sufficiently effective incentive for using CCPs across different 
market segments? 

 
The zero-risk weighting accorded to OTC derivatives cleared by a CCP is an incentive for derivatives 
traders and market makers to use CCPs across market segments and asset classes.  However, several 
other factors may impact on whether (and where) OTC derivatives are centrally cleared.   
 
Although use of a CCP results in substantial counterparty risk reduction benefits for dealers (the sell 
side), a dealer will also take into account the following matters when determining whether its OTC 
derivative transactions should be cleared by a CCP: 
 

• Whether the credit risk exposures to the CCP in the form of clearing deposits (initial 
margin) and other posted collateral that arise for transactions cleared through the CCP are also 
assigned a risk weight lower than would be assigned to the collateral associated with a bilateral 
transaction.   

 
• How the exposure to the CCP is treated in a dealer bank’s internal operational risk 
model, compared to its exposure to bilateral counterparties.  If the bank uses a standardized 
approach to operational risk under Basel II, the use of a CCP will not directly influence 
operational risk measurement.  But if a dealer bank employs the AMA approach for operational 
risk measurement under Basel II, its model should reflect the impact of a CCP on operational risk 
exposure.   

 
• There are some transactions that are so tailored to the particular needs of an end user 
that clearing them through a CCP may impose significant costs on the transacting parties.  The 
economic benefits of lower capital charges will not be sufficient to induce the clearing of all such 
transactions through a CCP.  

 
For customers of the dealers (the buy side), important considerations in determining whether to use a 
CCP include the following: 
 

• Whether, if the choice is available and we feel that it should be, the customer meets the 
CCP’s capital and other requirements to be a clearing member (direct participant) or whether they 
are required to use the services of a third-party clearing member (CM - indirect participant). 

 
• If a customer is an indirect participant, to what extent does it have exposure to its CM?  
Are the customer’s positions, margin, and any other cash or property that is held by their CM 
segregated from the CM’s own assets and protected in the event of the CM’s insolvency or 



 
    

default?  If segregated, will the customer’s positions, margin and any other cash or property be 
transferred to another CM promptly or returned to the customer in a timely manner? 

 
• Will CCP clearing impose additional costs in engaging in OTC derivatives transactions 
because the margin requirements established by the CCP in order effectively to manage its risk 
are greater than the collateral requirements of their OTC derivatives dealer for the same OTC 
derivatives transaction? 

 
• Whether property that the customer can provide as collateral in a bilateral OTC 
derivatives transaction is also acceptable as margin to the CCP.  We understand that, currently, 
OTC derivatives dealers are willing to accept more varied types of collateral than most CCPs can 
or in some cases have been allowed to accept as margin.  

 
(15) Should additional requirements, such as appropriate account segregation, be introduced to 
apply the zero-risk weighting to indirect participants? 

 
In our opinion, the answer is certainly “yes”.  Additional requirements should be introduced to provide the 
strongest possible incentives to indirect participants to use CCPs.  In particular, appropriate steps should 
be taken to ensure to the maximum extent possible that indirect participants do not have credit exposure 
to their clearing member in the event of the clearing member’s insolvency or default.  This would include 
providing for the segregation of client property from the property of the clearing member, and clarifying, 
through law or regulation, as appropriate, that the indirect participant’s property cannot be used to satisfy 
claims against the clearing member or the clearing member’s estate other than those related to the OTC 
derivatives transactions of the indirect participants that have been cleared by the clearing member.  Rules 
or processes should also be established to allow for the prompt transfer of the customer’s positions, 
margins, or other cash or property to another CM or the return of such assets to the customer in a timely 
manner. 
 

(16) Should bilateral clearing of CCP-eligible CDS be penalised and, if so, to what extent?  Is 
there a need to extend regulatory incentives to clear through a CCP to other derivatives 
products? 

 
If OTC derivatives traders are incentivized to use a CCP (as, for example, through a 0% counterparty 
credit risk weighting for CCP-cleared derivatives and an appropriate treatment of collateral held by the 
CCP to cover the risk of those derivates), the bilateral clearing of any CCP-eligible derivatives, including 
CDS, will to some extent be less attractive.  However, considering the substantial individual risk 
management and systemic risk management benefits achievable through CCP clearing, it would not be 
unreasonable to establish further regulatory capital incentives to have CCP-eligible contracts cleared by a 



 
    

CCP.  These additional incentives could include a higher capital requirement for CCP-eligible contracts 
than might otherwise be the case under existing risk-based capital rules.  We are aware of course of the 
difficulty of establishing, for the purposes of capital requirements, a definition of CCP-eligible, given what 
seems to us the fact that the ultimate decisions on what is ‘clearable’ must be left to CCPs, on the basis 
of risk considerations, and the market participants who must be involved in the extension of CCP clearing.  
 
As indicated in response to question 14 above, however, there may be reasons that two parties to, for 
example,  a CCP-eligible CDS may chose not to have that transaction cleared by a CCP.  An exception or 
exemption process should be established that takes those valid considerations into account. 
 
  (17) Under which conditions should exemptions be granted and by whom? 
 
Consideration should be given to providing exemptions from CCP clearing for CCP-eligible contracts 
based on operational inefficiency (due to the inability to post as margin the type of assets generally 
posted as collateral to support OTC transactions), or exposure to a clearing member that would be 
difficult or impossible to manage.  Exemptions should be provided by the OTC derivatives traders’ home 
state regulator.   Any exemption application process must be minimal, efficient and provide for a very fast 
turnaround for decision-making.  The process should possibly involve a “free limit” – i.e., a certain number 
of executed and uncleared CCP-eligible contracts before an institution is required to make a formal 
request for an exemption – and should allow for requests to be made on a post-trade basis.   
Circumstances in which exemptions would be contemplated should be published, as should exemptions 
granted.  
 
(19) What statistics need to be provided to regulators to make sure they have all the information 
necessary to perform their duties? 
 
We believe that regulators should co-ordinate with each other and with CCPs, on an international basis, 
to establish common reporting standards to meet their requirements.  This is clearly preferable to a 
piecemeal approach, in markets that are truly global 
 



 
    

 
Could I re-emphasize that CME Group recognizes the value of the consultative process undertaken by 
the European Commission, and appreciates the opportunity to play a part in offering its views. 
 
Yours sincerely, 
 
 
 
Andrew Lamb 
Chief Executive Officer 
CME Clearing Europe Ltd. 
 


