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23 July 2010  

 

VIA E-MAIL 

 

Director General 

Directorate-General, Internal Market and Services 

European Commission B-1049  

Brussels  

Belgium  

markt-consultations@ec.europa.eu 

 

Dear Sirs, 

 

CME Group Inc. (“CME Group”) appreciates the opportunity to comment on the 

European Commission’s Consultative Paper (the “Consultative Paper”) on a revision 

of the Market Abuse Directive ( “MAD”) and its “Questions to Stakeholders”.  We 

support the principle that all responses to such consultative papers should enter the 

public domain and do not request confidentiality for this comment letter.  

 

As detailed below, our comments are focused on the rules extending the MAD’s 

scope.  We support that extension, including extending to instruments that are 

admitted and/or traded on a multilateral trading facility (“MTF”) but not traded on a 

regulated market; and extending to OTC instruments that can influence the prices of a 

financial instrument traded on a regulated market or on an MTF.  However, we do 

have concerns with the proposed revisions to the definition of “inside information” 

for commodity derivatives.  Finally, while we support extending MAD to expressly 

address attempted manipulation, we also have concerns with the proposed standard 

for attempted manipulation, at least as that definition may be applied to commodity 

derivatives.    

 

CME Group is the holding company for four futures exchanges, including the 

Chicago Mercantile Exchange, Inc (“CME”), the Board of Trade of the City of 

Chicago, Inc. (“CBOT”), the New York Mercantile Exchange, Inc. (“NYMEX”) and 

the Commodity Exchange, Inc. (“COMEX”).  Our principal regulator in the United 

States is the Commodity Futures Trading Commission (the “CFTC”). 

 

In the United Kingdom, CME, CBOT and NYMEX are Recognised Overseas 

Investment Exchanges, and CME Clearing is a Recognised Overseas Clearing House, 

the recognitions having been granted by the Financial Services Authority (the 

“FSA”).  In addition, CME Group has a wholly-owned subsidiary, CME Clearing 

Europe Ltd. (“CMECE”), whose application to operate as a Recognised Clearing 

House is nearing the end of the assessment process at the FSA.   
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Extending the scope of MAD 

 

As noted, CME Group supports the Commission’s proposal to extend the scope of 

MAD to cover (a) instruments which are admitted and/or traded on a MTF but not 

traded on a regulated market; and (b) market manipulation by the use of OTC 

instruments that can influence the prices of a financial instrument traded on a 

regulated market or an MTF.  The proposed expansion of MAD is necessary and 

important to address current regulatory gaps.  The extension of the scope of MAD 

additionally provides value in facilitating the ability of regulators to act in a 

coordinated way on matters affecting global markets and to have a common approach 

on significant legal and regulatory reforms in order to reduce the risk of regulatory 

arbitrage. 

 

Definition of Inside Information for Commodity Derivatives 

 

In the Consultative Paper, the Commission indicates that it is seeking to make the 

current definition of inside information for commodity derivatives in MAD more 

precise.  We support that general objective.  However, we have concerns about 

whether it is appropriate to align the current definition of inside information for 

commodity derivatives with the general definition of inside information in MAD by 

revising the definition for commodity derivatives so as to refer to the price sensitivity 

of the information, as proposed in the Consultative Paper: 

 

“Therefore, in relation to derivatives on commodities, “inside information” 

could mean information of a precise nature which has not been made public, 

relating, directly or indirectly, to one or more such derivatives and which if it 

were made public, would be likely to have a significant effect on the prices of 

such derivatives or affect the price of the underlying asset.  This would include 

notably information which is required to be disclosed in accordance with legal 

or regulatory provisions at EU or national level, market rules, contracts or 

customs on the relevant underlying commodity market or commodity 

derivatives market.”  (Our emphasis added.) 

 

In CME Group’s view, the proposed new definition of inside information for 

commodity derivatives is overly broad and would act as a significant disincentive to 

parties engaging in transactions in regulated markets for derivatives.  For example, as 

we understand it, under the proposed new language, a commercial firm that executes a 

transaction in the physical commodity market to receive Brent crude oil would need 

to disclose that transaction to the broader market before it could then engage in a 

transaction on the regulated derivatives market to hedge its physical deal.  

 

Unlike securities markets, which focus upon capital formation, regulated markets for 

derivatives focus upon providing a neutral trading forum for hedging and price 

discovery activity.  The price discovery role of futures markets operates by inviting 

persons with information to express that information in the form of bids and offers 

and that role is optimised when all market information known to hedgers or to 

speculators is reflected in the market price of a given contract.  Hedging depends 

upon knowledge of cash market positions, physical market conditions, and other 

manner of information to determine the appropriate position to take or hedge to place 

on a futures market.  Trading on the basis of such non-public information by hedgers 
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or speculators expedites the incorporation of new information into market prices via 

bids or offers of the person trading with such information.  If that information were 

required to be publicly disclosed in advance of trading, hedging would be impossible 

as hedgers would lose any informational advantage they might otherwise have had.  

Thus, the new proposed definition could potentially undermine the core function of 

such markets in serving as a forum for price discovery. 

 

It would be desirable for the Commission to recognise this key difference relating to 

the way in which the information is used in derivatives markets and securities 

markets, which is reflected by U.S. regulators in the differing regulatory regimes for 

derivatives and securities.  CME Group would welcome international coordination on 

this issue.  

 

Attempted Market Manipulation 

 

CME Group agrees with the Commission that the addition of a prohibition against 

attempted manipulation would be a useful enhancement for enforcing the market 

abuse restriction because regulators may not always be able to prove that behaviour 

intended to manipulate the market has achieved that intended result. However, it is 

not clear to us how the proposed definition (as set out below) would apply in relation 

to the burden of proof: 

 

“Therefore the Commission services consider that the definition of “attempt to 

manipulate the market” could be the entering into transactions or the issuing of 

orders to trade which: (a) attempt to secure, by a person or by persons acting in 

collaboration, the price of one or several financial instruments at an abnormal or 

artificial level, unless the person who entered into the transactions or issued the 

orders to trade establishes that his reasons for doing so are legitimate and that these 

transactions or orders to trade conform to accepted market practices on the regulated 

market or multilateral facility concerned; or (b) attempt to employ fictitious devices 

or any other form of deception or contrivance.”  (Our emphasis added.) 

 

If we understand the approach correctly under subsection (a), the demonstration that 

prices were at an artificial or abnormal level then would shift the burden of proof to a 

person or entity to establish that his reasons for entering into transactions or issuing 

orders to trade are legitimate.  In our view, this structure needs careful consideration 

by the Commission.   

 

First, it is unlikely that prices in the market which are trading outside their normal 

range will necessarily be indicative that someone has engaged in behaviour with the 

purpose of positioning prices at a distorted level.  High or low prices relative to a 

trading range can be the result of the proper interplay of supply and demand.
1
  

Secondly, it is unlikely that the behaviour of market users, while trading at times and 

in sizes most beneficial to them (whether for the purpose of long term investment 

objectives, risk management or short term speculation) and seeking the maximum 

profit from their dealings, will of itself amount to distortion.  Such behaviour has 

generally been recognised to improve the liquidity and efficiency of markets.
2
  Both 

                                                 
1
 MAR 1.6.8G of the Code 

2
 MAR 1.6.7G of the Code 
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of those aspects have been recognised by the FSA in the United Kingdom in its Code 

of Market Conduct (the “Code”).  Thirdly, the FSA takes into account certain factors 

set out in its Code when determining whether a behaviour is for legitimate reasons, 

rather than placing a legal obligation on a person to prove that they are legitimate.  

We would prefer the Commission to adopt the same approach as the FSA on these 

matters.  Finally, just as the MAD has a special definition for inside information for 

commodity derivatives, we suggest that the Commission may wish to consider 

introducing special provisions for commodity derivatives in relation to market 

manipulation and attempted market manipulation given that there is a greater need for 

robust price discovery for those kinds of transactions and a correspondingly greater 

risk of inappropriate regulations providing a significant, deterrent effect for legitimate 

hedging and price discovery activity.  

 

In closing, we recognise the value of the consultative process undertaken by the 

Commission. We support the Commission’s efforts to extend the scope of the MAD, 

and we appreciate the opportunity to play a part in this policy process. 

 

 

Yours sincerely, 

 

 

 

 

Kathleen M. Cronin       

Managing Director, General Counsel and Corporate Secretary  

CME Group Inc. 

 

 

 

 

 

 


